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What is the impact of the Americans with Disabilities Act Amendment, which will be signed into law Jan. 1?

Kelton Research L.L.C. conducted 1,000 online interviews of Americans 18 and older for the Bobby Dodd Institute, an Atlanta nonprofit that assists people with disabilities. The survey finds that some employers seem to be providing accommodations. A full 38 percent of respondents have people with disabilities as customers; 25 percent as colleagues; and 7 percent as bosses.

However, diversity training has never been given to 67 percent of people, and 40 percent maintain that the workplace isn't friendly toward this group.

The amendment expands the definition of disabilities. Camille Olson, of the 
Chicago office of Seyfarth Shaw L.L.P., says more people will be able to claim a disability.

"For example," she states, "someone who takes medication for a condition must be judged in their un-medicated state. Therefore, even if the individual is perfectly fine [with] medication, they are still considered to be protected if their condition constitutes a disability in its unmitigated state."

Episodic conditions also classify as disabilities.

Attorney Michael McCabe of Dallas' Munck Carter P.C. points out that people with prosthetics receive protection, too. The same is true of people using "assisted technology or auxiliary services," according to Ronald Novotny, of Hill Farrer & Burrill L.L.P., in Los Angeles.

"However, the courts may still consider the effects of 'ordinary eye glasses 
or contact lenses' in deciding whether someone with imperfect vision is 
disabled under the ADA," he adds.

Olson also mentions that protection over "major life activities" has expanded to "include lifting, bending, sleeping, learning, reading, concentrating, thinking, communicating and working." In addition, the statute specifically states that major bodily functions are major life activities, including, for example, immune system, digestion, bowel, bladder, and cell growth."


Dana Connell, of the Chicago office of Littler Mendelson P.C., would add 
eating and standing.

Novotny adds "neurological, brain, respiratory, circulatory and endocrine and reproductive functions."

If you have a disability, the expanded definitions put the amendment clearly 
on your side. Connell notes that it "gives [the EEOC] the authority to 
re-define [a disability] in a less demanding fashion for plaintiffs."

However, should a person decide to sue, Connell points, he must "show that he was qualified to perform the essential functions of the position, with or without accommodation. This can be, and has been, a problem for many ADA plaintiffs." And he must "prove his case on the merits: i.e., that the employer discriminated against him on the basis of his disability. And the Act has done nothing to make these hurdles easier for an employee."

This thorny situation has arisen during an almost impossibly difficult 
economy. If you classify as having a disability under the broad definition, are somehow managing with it and are concerned about job security, you might consider remaining silent on the possibility of receiving an accommodation. Use this time to strengthen your relationship with your boss by negotiating a range of issues, such as training on disabilities and clarification of performance expectations, including additional assignments and release from unproductive tasks.

That 32 percent of people in the Bobby Dodd Institute survey reported working with people with disabilities as colleagues or bosses suggests that the ADA has made inroads in educating some employers about the need to provide accommodations.

If others in your company have them, going forward might be well worth the risk.

As McCabe says, "The hurdles are still there but the bulls-eye is much 
bigger. ... It is likely that more people will be able to establish that they suffer from a disability." That's an enormous first step.
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